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FKr. James M, Frey
Essistant Director for lecicslative
Reference
Office of Menacerent anc Budget
Washincter, D.C. 205C:2
Dear Yr., Frey:
Encloscec plezse finc & cory of & letter fro- the kgency's

Peputy Director for Operationes to Representative Barmilton,
Cheirran, House Perrenent gelect Corrittee on Intelligence.

The letter responds to the Chzirman's request for the views
of the Agency on H.F. 32€Z, & bill to authorize the Department
of Defense to create certain commercial entities in connection
with intelligence activities,

Ve ack that you advise us es to wvhether or not submiscion
of thie letter woulé be corsistent with the Acérinistration's
Erocrarn.,

Your cooperetior it rost érpreciated.
Sincerely,
o/ David D, Giles
Davic D, Criec
Director, Office of Congressional Affairs
Enclosure
Distribution:
Original - Addressee (w/enc)
1 1]

1 - p/oca

1 - DDL/OCA "

1 - EX0/0OCA "

1 - OCA Chrono (Ref #ER 86-1083X)
/ - LEG/SUB - DoD Proprietaries
1 - PS Signer

LEG/OCA| (2 Apr 86)
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ceed two

(b) renewable for additional periods of not to ex- “‘, R i? e 3

{c) no 1
analysis

years each (ppra. 391(a)(2));

imit on number of re?ewals (see sectional:l - . R
for para. 391 (a)(2)); and e T e D I , 0015
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HR 3 ADMINISTRATION PROPOSAL
R 3963 SRS TRATION PROPOSAL
Amends Title 10 U.S.C. to add new Chapter 19 Amends Title 10 U.S.C. to add new Chapter 19
AUTHORITY TO ESTABLISH: AUTHORITY TQ ESTABL ISH: .
(a) SECDEF (para. 391(a)(1)) (a) SECDEF or MILSECS (sqb§gqi 393a.)77A7 B 7 )
{b) with concurrence of Attorney General and DCI (b)'after‘cdnsultagion witﬁ DCI and D/FBi,Zas,aPprdBri-, Sl
(para. 39IR)T)). , - ate (subsec, 393a.). I o )
CERTIFICATION: ' CERTIFICATION: -
(a) required, in writing (para. 391(a)(1)) e (a) required, in writing (subsec. 393a.)£, F
(b) by SECDEF (para. 391(a)(1)) ' (b) by Secretary concernéd”(SECDEF oF7MILSECS)
(subsec. 3933.)7 e -

(c) that commercial entity is "essential* (h;raizé gii(c) thafuébmmericai cover isi"neceséiﬁsﬁi(sjﬁs;é
393(a)(1)). 393a.). -
SCOPE: to provide cover for foreign intelligence SCOPE:  to-support intelligence collection activitiés"
coTlection activities (para. 391(a?(1)), i.e., (subsec. 393a.), i.e., collection of foreign intelli-

. collection of foreign intelligence or counterintel- gence or counterintelligence information (subsec.
ligence information and related support activities 392a.). -
(subsec. 399(2)), but excludes counterintelligence .
activities or, covert action (see sectional analysis ) ] : o
for sec. 399). ) >
DURATION : DURATION: no limit on duration but commerical cover

entities are subject to annual review and audit (sub-

(a) for a period not to exceed two years {para. sec. 396b.) i ] s
391(a)(1)); ]
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- 394(2), 396(a), and 397(b) authority, functions,
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HR 3963 ADMINISTRATION PROPOSAL
™ 3763 /=2 R0 1ION FROPOSAL

{d) renewal requires same concurrences and certi-
fication (para. 391(a)(2)).

TERMINATION : , TERMINATION: Not specifically addressed.
(a) by SECDEF

(b) at any time

(c) without any concurrence or certification (sub-
sec. 391(b)).

DELEGATION : DELEGATION: Not specifically addressed;
cable Taw/regulations would govern.,
(a) limits SECDEF delegation of subsec. 391(a), Co S

and duties to DEPSECDEF (sec. 398); -
E S

{b) other authorities, functions, and dutjes may be

delegated in accordance with 10 U.S.cC. 133(d).
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HR 3963

COMMERCIAL CREDIBILITY:.
LRI REDIBILITY

_(a) Administrative Support: authorizes SECDEF to
acquire, use, and dispose of items and to provide

special administrative support needed in the esta-
blishment, operation and termination of commercial
entities. (sec. 392).

(b) Prevailing Commercial Practices: as necessary
to protect inte igence sources, methods, or actj-
vities from unauthorized disclosure, the bill re-
quires the establishment, operation, and termination
of commercial entities to be in accordance with

"prevailing commercial practices". (subsec. 394(1)).

(c) MWaiver of Federal Statutes:

(i) grants extraordinary authority to waive the
applicability of requirements in a broad spectrum of
federal statutes to the extent necessary to protect
intelligence sources, methods, and activities from
unauthorized disclosure (subsec. 394(2));

(11) categories of waivable statutes same as
Administration draft, plus the following categories:
federal services management; federal information
management; and, federal tort claims (subsec. 394(2));

(iii) SECDEF waiver authority does not extend to:
Title 10 U.S.C., new chapter 19 provisions; 50 U.S.C.
413, "Congressional oversight of intelligence
activities," and the War Powers Resolution
(subsec. 394(2)).

ADMINISTRATION PROPOSAL

COMMERCIAL CREDIBILITY:
—===u2NL RCDIBILITY

(a) Administrative Sy ort: authorizes SECDEF or MILSECS
or their aes¥gnees to acquire items necessary to esta-
blish or maintain a commerical cover (subsec, 3%a.).

(b) Prevailing Commercial Practices: requires the esta-
blishment and operation of commercial entitijes to be in
accordance with "prevailing commercial practices” so long

as such practices are not inconsistent with the purposes
of the commercial cover (subsec. 393b., 394b.).

(c) Waiver of Federal Statutes:

(i) waives certain categories of federal statutes
with regard to the establishment and operation of com-
mercial entities where the application of such laws would
risk ;he compromise of commercial cover (subsec. 393b.,
394b.);

(i1) categories of federal statutes subject to waiver
are: appropriations, acquisitions, property management,
employment management, and government corporation,

(d) cCertification: Requires written certification
by the SECDEF or his esignee that application of such
laws would risk the compromise of the commerical cover
(subsec. 393b.).
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HR 3963

(d) Certification: requires written certifi-

cation by SEC that compliance with provisions of
enumerated statutes would be inconsistent with the
protection of intelligence sources, methods and acti-
vities from unauthorized disclosure (subsec. 394(2))

HANDLING OF FUNDS:

(i) Deposit/Withdrawal of Funds: SECDEF
authorized to deposit/withdraw:

(a) funds appropriated to DoD used to esta-
btish, operate, or terminate a section 391 commer-
cial entity (paragraph 393(2)(1)); and

(b) funds generated by a subsec. 391 commer-
cial entity (paragraph 393(a)(2)).

NOTE: No limitation on SECDEF delegation of this
authority (see subsec. 398).

(i1) Funds Generated by Commercial Entity:

(a) may be used to offset necessary and
reasonable expenses of that particular entity
(subsection 393(b)).

(ii1) Final De osition of Funds:

Upon termination and after all obligations met,
proceeds must be deposited in U.S. Treasury
miscellaneous receipts (subsection 393(d)).

ADMINISTRATION PROPOSAL

HANDLING OF FUMDS:

(i) De osit/Withdrawal of Funds: SECDEF or
MILSECS or their designees authorized to
deposit/withdraw:

(a) funds appropriated to DoD used to conduct com-
mercial cover (subsection 393c.); and

§b) funds generated by the business entity (subsec.
393c.).

(i1) Funds Generated by Commercial Entity:

(a) may be used to offset necessary and reasonable
expenies incurred by the commercial cover (subsec.
393d.);

(b) when no longer necessary for the conduct of
the commercial cover, must be deposited in U.S. Treasury
as miicellaneous receipts as soon as practicable (subsec.
393d.).

(iii) Final Dis osition of Funds:

Upon liquidation, dissolution, sale, or other final dis-
position of a commercial cover, funds remaining after
obligations are met must be deposited in the u.Ss.
Treasury as miscellaneous receipts (subsection 393e.).

P .
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HR 3 ADMINISTRATION PROPOSAL
= 2709 21NN ION FROPOSAL
LINITATIONS ON USE: LIMITATIONS OM USE:
SR RIS Un USE =R AN Un USE

© (i) Caveat: New Chapter 19, Title 10 U.S.C. is not Intelligence support activities authorized by sections

to be construed as authorizing foreign intelligence 393/394 may be conducted only in accordance with re-
collection activities not otherwise authorized by gulations promulgated by the SECDEF (subsectien 393a).
or pursuant to law (subsection 395(a)).

(i) Within the U.S.: Commercial entity prohibited

-from engaging in intelligence activities within u.s.

except for:
(a) training;
(b) administration; and
(c) recruitment of non-u.s. persons to serve

as- foreign intelligence sources outside the U.S,
(paragraphs 395(b)%1),(2), and (3)).

(ii1) Types of Overt Activity:
Cunmerciai entities prohibiteﬁ from engaging in:

(a) communication media activity;

{b) religious activity;

(c) traffic in arms; or

(d) security related services (subsec. 395(c)).
(iv) Use of U.S. Persons:
Unwitting emp oyment, assignment or detail of u.s.

person to the commercial entity is prohibited (subsec.
395(d)).
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HR 3963
OVERSIGHT :

(i) Executive Branch:

. (a) SECDEF regulations promulgated pursuant
to subsec. 396(a) must include provisions to ensure
centralized departmental] oversight (subparagraph
396(a)(2)(A));

(i1) Congressional Branch:

(a) SECDEF regulations promulgated pursuant
to subsection 396(a) must include provisions to ensure
compliance with Title V of National Security Act of
1947 (50 u.S.C. 413 relating to congressional over-
sight of intelligence activities) and the War Powers
Resolution (subparagraph 396(a)(2)(D));

(b) DoD IG to report results of subsection
396(b) annual review/audit to House and Senate Intel-
ligence Committees (subsection 396(b)).

QREGULATIONS: After “consultation with Attorney Gen-
eral and DCI, SECDEF must issue regulations neces-
sary to implement the new chapter 19 (subsection
396(a)(1)), including regulations ensuring:

ADMINISTRATION PROPOSAL
ADMINISTRATION PROPOSAL
OVERSIGHT :

(i) Executive Branch:

(a) SECDEF directed to establish a system of de-
partmental oversight and accountability for the com-
mercial covers authorized by the legislation (subsec.

(b) SECDEF or MILSECS must ensure annual review
and audit of commercial covers (subsection 396b).

(ii) Congressional Branch: SECDEF or MILSECS must
ensure that House and Senate Intelligence Oversight Com-
mittees are kept fully and currently informed per 50
U.S.C. subsection 413, (subsection 396b.).

REGULATIONS: Activities of commerical covers to comply
with SECDEF regulations (subsection 39%6a).
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HR 3963
(a) effective management, operational, security,
legal and accounting controls (subparagraph 396(a)
(2)(B)); and

(b) -coordination of commercial entity activities
with State, FBI and CIA (subparagraph 396(a)(2)(C)).

EXEMPTION FROM STATE LANS/STATE COURT JURISDICTION:

ADMINISTRATION PROPOSAL

EXEMPTION FROM STATE LAWS/STATE COURT JURISDICT 10N:

(a) specifies that commercial entities are
entities of U.S.G. not subject to State laws or
State court Jurisdiction (subsection 397(a) and
Paragraph 397(b)(1));

(b) authorizes commercial entities to appear
to comply with State laws or submit to State court
Jurisdiction if SECDEF certifies in writing that
doing so is hecessary to protect intelligence
sources, methods, and activities from unauthorized
disclosure or is necessary in the interests of Jus-
tice (paragraph 397(b)(2)).

DEFINITIONS :

Defines:

(a) commercial entity;

(b) foreign intelligence collection activities;

(c) intelligence activities; and

Not»specifically addressed.

DEFINITIONS:

Defines:
(a) intelligence collection activities;
(b) intelligence support activities;

(c) foreign intelligence;
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HR 3963
R 3963 ADMINISTRATION PROPOSAL

1 t erson d coun l:e" in l:e I l igence: a"d

(e) commercial cover (subsections 392a.e.).

DATE_AMENDMENTS TAKE :
EFFECT: DATE AMENDMENTS TAKE EFFECT:

Ninety days after enactment. Upon ti
enactment.
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